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In Massachusetts its Supreme Judicial 
Court heretofore stood with the great ma- 
jority of courts which hold valid the pro- 
vision in ordinary policies in employers’ 
liability insurance stating that: “No ac- 
tion shall lie against the company to re- 
* * 


* 


cover for any loss unless 
for loss or expense actually sustained and 
paid in money by the assured in satisfac- 


tion of a final judgment.” 


By statute, however, enacted in 1914, it 
is provided that every contract in such in- 
surance liability of the company shall be- 
come absolute whenever 
tended to be covered “and payment of said 
loss shall not depend upon the satisfaction 
by the assured of a final judgment” obtained 
against him. It is further provided. that 
no “contract of shall be can- 
celled or annulled by any agreement’ be- 
tween the company and assured after loss 
or damage sustained. 
for judgment creditor of assured, who has 
suffered loss in any accident covered by the 
policy, proceeding in equity against the as- 
sured and the company to “apply the in- 
surance money to the satisfaction of the 
judgment.” 


a loss occurs in- 


insurance 


Then it is provided 


The Supreme Judicial Court in sustain- 
ing constitutionality said: “No consti- 
tufional right of the insurer or of the as- 
sured is violated by enabling one, who has 
recovered a judgment against the latter on 
a liability, against loss from which he is 
protected by contract with the insurer, to 
bring an action in his own name. Such a 
judgment creditor has a direct interest in 
the performance of the undertaking in the 
contract of casualty insuranee. It may be 
that the only source from which his debtor 


a 





can secure money nian to pay his judg- 
ment will be from the proceeds of that in- 
surance contract. See German Alliance In- 
surance Co. v. Home Water Co., 226 U.S 
220, 230,42 L. R. A. (N. S.) 1000.” 


The case cited in which it was 
held that insurance companies were held 
liable to regulation as to their rates and 
their general conduct on a line that the Su- 
preme Judicial Court speaks of as follows: 
“The subject of insurance is of such gen- 
eral public interest as to be under the con- 
trol of the Legislature within rational 
limits. When a statute has been enacted 
governing any particular part of the field 
of insurance, the parties entering into con- 
tracts respecting that field are presumed 
to do so with reference to the obligations 
and terms established by that statute. Al- 
though, prior to the passage of the statute 
now attacked, a contract of insurance like 
that here in question would have been valid 
and enforeeable under Connolly v. Bolster, 
187 Mass. 266, 72 N. E. 981, yet now the 
insurer by issuing a policy of casualty insur- 
ance, impliedly agrees to be governed by 
the terms of the statute and to consent that 
his obligation to the insured shall, to the 
extent of a judgment recovered by a third 
person against the assured for a casualty 
covered by the insurance, be hypothecated 
for the benefit of such a third person.” 


Was one 


The Court also thought the statute was 
reasonable and reference is made to other 
statutes which dictate allowable provisions 
in policies of companies affected with a 
general public interest, because of the 
nature of their business. 


It is said: “Of course, the Legislature 
cannot create a debt out of hand from one 
person to another without the express or 
implied consent of the person to be 
charged. But it is a very different thing 
to enact a statute to take effect as to con- 
tracts thereafter made. * * * No dis- 
cussion is required to demonstrate that the 
Legislature may establish appropriate forms 
of relief for existing rights or those rightly 
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created, and that it may provide equitable 
procedure for the enforcement or protec- 
tion of sueh rights.” 


The theory of police power to sustain 
such a statute is fully demonstrated in the 
opinion in the German Alliance Insurance 
case, supra, but independently of that it 
hardly ought to be deemed true, that if 
an assured found it impossible to pay a loss 
before he could call upon the company, that 
such impossibility should acquit the com- 
pany of all obligation to pay. Lex non cogit 
ad impossibilia is on the same grade of in- 
herent justice as are its companion maxims, 
and contracts must be very explicit to ex- 
clude its application—especially when no en- 
forcement of contractual right is violated 
thereby. 





All of this is outside of the theory that 
contracts of this kind provide for interposi- 
tion between litigants of a party, who by 
reason of damage sued for have nothing but 
a contractual right between a company and 
only one of the litigants to interpose. This 
interposition, as we have several times con- 
tended in this Journal, smacks strongly of 
common law barratry. A statute easily 
might designate it such and receive consti- 
‘s+ional approval. That the law of Mass’ 
chusetts still allows a casualty company to 
have exclusive control over a case brought 
against an assured ieaves it in better posi- 
tion, than it leaves an ordinary volunteer 
interfering in something where he has no 
standing in court. We very heartily com- 
mend the Massachusetts statute to other 
states as being generally more beneficial 
than the ruling out of such interposition as 
these companies assume to exercise. It 
helps along in the protection of the public 
against irresponsible tortfeasors. Indeed, 
a condition of licensing, say, automobile 
drivers, should be the giving of a bond for 
the benefit of those or their representatives 
they may maim or kill, it specifically pro- 
viding that a company giving bond may, 
under contract with assured, defend any ac- 
tion brought against the assured. 
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NOTES OF IMPORTANT DECISIONS. 





LANDLORD AND TENANT—KNOWLEDGE 
BY INDEPENDENT CONTRACTOR OF DE- 
FECTS IN BUILDING.—It is held by Ken- 
tucky Court of Appeals that knowledge by an 
incependent contractor, employed by landlord 
to make improvements on a building, of dan- 
gerous condition is not imputable to the latter 
in leasing same. R. C. H. Covington & Co. v. 
Masonic Temple Co., 197 S. W. 420. 


In this case the premises were leased while 
one of its walls was slightly out of aplomb at 
the time the building was being repaired. 
The contractor thought, however, the founda- 
tion was not safe at the corner, but the wall 
was sufficient to sustain the weight of a beam 
supporting another wall. Therefore, this inde- 
pendent contractor did nothing to remedy the 
defect in the wall and said nothing to the 
landlord about the matter. During the ten- 
ancy the wall collapsed, because of its defec- 
tive condition existing at the time of the let- 
ting, causing damage to plaintiff’s stock 
in the building. 

The Court said: “Any knowledge possessed 
by the contractors could not be imputed to the 
appellee (landlord) unless they had imparted 
such knowledge to it, as the evidence shows 
they were independent contractors and not 
servants of the appellee. The work was done 
by them under a written contract and in ac- 
cordance with plans and specifications, and 
they were answerable to the appellee for the 
result of the work only. An independent con- 
tractor is defined to be one who contracts to 
do a piece of work according to his own ideas, 
or in accordance with plans previously fur- 
nished to him by his employer, and has the 
right to select his own assistants, the em- 
ployer having no control over the hands doing 
the work, further than to require that it shall 
be done in compliance with ‘the plans and 
specifications under which it is contracted to 
be done.” 

The theory upon which this case proceeds 
is that the landlord being liable for renting 
dangerous premises to one innocently taking 
possession, where the danger is not apparent 
or discoverable upon reasonable inspection, yet 
he is relieved therefrom, where this knowl- 
edge is not known to him or his servant, but 
only to an independent contractor who is not 
his servant. We do not believe the principle in 
this exception is sound. 

The principle that one is not liable for the 
acts of an independent contractor or of his 
servants committed in the course of the work 
done by him or them is well established. But 
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even this is qualified by the fact that the in- 
dependent contractor is competent and there 
has been due care in his selection. Noggle W. 
& M. Co., Mo. App. 183 S. W. 659. But this is 
different from authorizing one as independent 
contractor to leave property in a condition 
dangerous to others. As for example the court 
last cited held that responsibility for damage 
caused by a threshing machine inherently dan- 
gerous by reason of its defective condition 
could not be avoided by principal employing an 
independent contractor. Johnson v. J. I. Case 
Thrshing M. Co., 182 S. W. 1089. Also a city 
has been held liable for removal of lateral 
support of an abutting lot owner in improving 
a street though the work was done by an in- 
dependent contractor. City of Cincinnati v. 
Filser, 2 Ohio App. 394, 35 Ohio C. C. 487. And 
so where an independent contractor placed a 
wire where a pedestrian stumbled over it, 
city was held liable. Henry v. Saratoga 
Springs, 155 N. Y. Supp. 942, 171 App. Div. 
827. 


Such illustrations as we have instanced 
show there are delegable and non-delegable 
duties. As to the former the independent con- 
tractor theory may constitute a defense; as to 
the latter not. But his knowledge acquired 
in the course of his employment may be knowl- 
edge of employer, because he is the servant 
of the employer in acquiring that knowledge. 
The employer puts him where he learns of a 
condition dangerous to the public, and im- 
pliedly the independent contractor is told to 
advise his employer thereof. The very fact 
that there exists such an exception, as that 
the independent contractor must be selected 
with proper care, shows that employer is not 
acquitted altogether merely by employing such 
a contractor. 


CARRIER—DAMAGES FOR DELAY PRE- 
VENTING SHIPPER FROM COMPETING 
FOR PRIZE.—In Kansas City M. & O. R. Co. 
v. Bell, 197 S. W. 322, decided by Texas Court 
of Civil Appeals, it was held, that damages 
for loss of prize money at an exhibition of 
live stock at a stock show were not too remote 
and speculative to be recovered. 


The Court said: “An analysis of the author- 
ities on this question may be found in Suther- 
land on Damages (4th Ed.) § 71. According 
to this authority, it is now the rule in Eng- 
land, established by the case of Chaplin v. 
Hicks (1911), 2 K. B. 786, that, where one by 
the wrongful act of another is deprived of 
the opportunity of competing in a contest 
where prizes are to be awarded to successful 





contestants, he may recover the value of the 
opportunity to compete. In the case of Adams 
Exp. Co. v. Egbert, 36 Pa. 360, 78 Am. Dec. 
382, it was recognized that the plaintiff, in a 
proper case, might recover the value of his 
opportunity to compete, where by wrongful 
acts defendant deprived the plaintiff of this op- 
portunity. * * * In the case of Western 
Union Tel. Co. v. Crall, 39 Kan. 580, 18 Pac.. 
719, it was held that: ‘No damages ought to 
have been allowed based upon the probability 
of the horse being able to win prizes in trot- 
ting races.’ Frequently, preparations are made 
at considerable expense for entry in exhibitions 
and contests, where prizes and premiums are 
to be awarded, and it appears to us that the 
chance which a competitor has of being 
awarded a prize or premium in such contest is 
a right which may be of value, and that one 
wrongfully impairing or destroying such right 
ought to be held liable therefor in damages.” 

If anything could be deemed ef a purely 
speculative character, it would seem that the 
chance of carrying away a prize or premium 
is such. The chance does not lie in any view 
an outsider other than the judges might take 
as to the merits of an entry for a prize. There- 
fore, a jury may not pass upon such a fact. It 
is purest guess what the judges might deter- 
mine. 

The Court further says: “It is true it is dif- 
ficult to determine the value of this chance, but 
ordinarily difficulty in ascertaining the amount 
of damages resulting from the violation of a 
right is not an insuperable obstacle to recovery. 
The chance might be worth little or nothing, or 
it might be worth, under some circumstances, 
the full amount of the premium offered for the 
best of the class in which plaintiff was to be a 
competitor.” 


Analyzing this reasoning, we think it demon- 
strates there should be no'recovery. In the first 
place, if there were only one prize to be 
awarded, plaintiff’s chance is worth that or 
nothing. If there were two prizes it would be 
worth first, or second or nothing and so on if 
there were more than two prizes. There is, 
therefore, not so much difficulty to determine 
value as there is to say with any sort of cer- 
tainty that there can be submitted any proof 
that plaintiff can show he had any chance, 
simply for the reason that it cannot be shown 
how judges would have acted in awarding the 
prizes. Lawyers know it is quite difficult even 
in such a science as the law to foretell which 
way judges of the law will decide, and it has 
been said that no one may predict the verdict 
of a jury. 
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COMMENTS UPON DEVELOP- 
MENTS OF THE LAST FIVE 
YEARS IN THE LAW OF CARRI- 
ERS OF GOODS IN INTERSTATE 
COM MERCE—PART I—DECISIONS 
PRIOR TO THE CARMACK 
AMENDMENT. 





Prior to the enactment of the Hepburn 
Act in 1906, the rights and obligations of 
shippers and carriers of goods in interstate 
commerce were largely controlled by the 
statutes and common law of the particular 
state the law of which was applicable. The 
decision of a state court could not be re- 
viewed by the federal Supreme Court be- 
cause of the absence of a federal question.* 
True there was a body of law which may 
be called the general common law obtain- 
ing in the federal courts,> which was ap- 
plied by the federal courts in cases where 
no state law controlled but in the great bulk 
of cases the federal law did not come into 
play. 

After the enactment of the Hepburn Act, 
certain provisions of section 20 of which 
are known as the Carmack Amendment, this 
situation was completely changed, though 
it was some time before the profession and 
the public concerned awoke to the far- 
reaching character of the change. 


Provisions of the Hepburn Act were re- 
lied on, as changing the pre-existing law, 
by the plaintiff in error in Southern Ry. 
Co. v. Reid,’ (January, 1912), where a state 
statute imposing penalties for failure of a 
carrier immediately to receive shipments 
was held invalid as applied to an interstate 
shipment, the decision being rested upon 
provisions of the Act to Regulate Com- 
merce, primarily upon that provision of the 
Hepburn Act (Sec. 1 of the Act to Reg- 
ulate Commerce as amended) which re- 


(1) Pennsylvania R. Co. v..Hughes, 191 U. S. 
477. 

(2) Hart v. Pennsylvania R. Co., 112 U. S. 
338; Adams Express Company v. Croninger, 226 
U. S&S. 5604; M. K. & T. Ry. Co. v. Harriman, 227 
U. S. 657. 

(3) 222 U. S. 424. 





quired transportation to be furnished upon 
reasonable request, by which provision Con- 
gress was held to have assumed exclusive 
control of the subject matter involved. 


There was grave doubt of the constitu- 
tionality of the Carmack Amendment until 
its validity was sustained by the Supreme 
Court, (January, 1911), in Atlantic Coast 
Line R. Co. v. Riverside Mills. It was 
then, of course, realized that the initial 
carrier could be held liable for the default 
of its connecting carrier in case of loss or 
damage to goods shipped in interstate com- 
merce, but it was not until the decision of 
the Supreme Court in Adams Express Com- 
pany v. Croninger,® (January, 1913), that 
it began to be seen that the Carmack 
Amendment had placed the whole subject 


of loss and damage to interstate shipments 


within the aegis of federal law, and that 
a federal question existed in every such 
case by virtue of that enactment. In the 
Croninger case it was held that the shipper 
of an express package which was lost in 
interstate transit could not recover its full 
value but was bound by the valuation stip- 
ulated in the receipt and provided, as a 
limitation upon the amount of recovery, in 
tariffs duly established under the Interstate 
Commerce Act by filing with the Interstate 
Commerce Commission. While the court 
discussed and relied upon the Carmack 
Amendment, the decision might well have 
been rested, altogether aside from the pro- 
visions of that amendment, upon the pro- 
visions of section 6 of the Act, authorizing 
and requiring carriers to show in their 
tariffs filed with the Interstate Commerce 
Commission all “rules or regulations which 
in any wise change, affect or determine 
* * * the value of the service rendered 
to the passenger, shipper, or consignee,” 
the provision of such tariffs fixing the 
valuation of the goods in accordance with 
the rate paid, and the provisions of the Act 


(4) 219 U. S. 186 (See G. H. & S. A. Ry. Co. 
v. Wallace, 223 U. S. 481, and N. & W. Ry. Co. v. 
Dixie Tobacco Co., 228 U. S. 593). 

(5) 226 U. S. 491. 
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making rates and provisions required to 
be and shown in duly established tariffs 
binding upon shipper-and carrier. 

The court’s decision, however, was 
placed upon the ground that the effect of 
the Carmack Amendment was, in case of 
loss or damage to freight shipped in inter- 
state commerce, to supersede state law and 
to substitute therefor the federal law de- 
clared by the Carmack Amendment. The 
effect of this Amendment is, in addition to 
the imposition of liability upon the initial 
carrier in case of loss or damage caused by 
a connecting carrier, in effect to incorpo- 
rate the general common law obtaining in 
the federal courts into a legislative enact- 
ment and to codify it as the body of law 
exclusively controlling the subject matter. 


The Croninger case was followed in Mis- 
souri, K. & T. Ry. Co. v. Harriman,® where 
a provision in an interstate bill of lading 
requiring suit to be brought within a limited 
time, which had been held invalid by the 
Texas courts applying the Texas law, was 
tested by the federal law and upheld. 


The effect of the Act to regulate com- 
merce as amended by the Hepburn Act is 
illustrated by the following cases. 

In Chicago & Alton Ry. Co. v. Kirby,’ 
it was held that an agreement by a carrier 
to give a shipment special service or an ex- 
pedited movement was invalid in the ab- 
sence of a tariff provision providing for 
terms open to all. 


In Kansas City Southern Ry. v. Carl,’ 


the limitation of value contained in the 
bill of lading and tariff restricting the 
amount of recovery in case of loss of or 
damage to household goods was held to be 
valid and binding.’ 


(6) 227 U.S. 657. 

(7) 225 U. S, 155. 

(8) 227 U. S. 639. 

(9) Other cases upholding limited valuations 
are: Wells Fargo & Co. v. Neiman-Marcus Co., 
227 U. S. 469; Chicago, R. I. & P. Co. v. Cramer, 
232 U. S. 490 (limited valuation of hogs); Great 
Northern Ry. Co. v. O’Connor, 232 U. S, 508( lim- 
ited valuation of household goods and personal 
effects); Boston & Maine R. Co. v. Hooker, 233 
U. & 97 (limited valuation of passenger's bag- 








In Chicago, R. I. & P. Ry. Co. v. Hard- 
wick Farmers Elevator Co.,’® it was held 
that the provision of the Hepburn Act (Sec- 
tion 1), requiring carriers “to provide and 
furnish transportation upon reasonable re- 
quest therefor’’ nullified a staute of Minne- 
sota imposing penalties for failure to fur- 
nish cars within a specified time. 

A similar case was St. Louis, &c., Ry. 
Co. v. Edwards,’! in which a statute of 
Arkansas penalizing the carrier for failure 
to give notice of arrival of goods to the 
consignee was held invalid by reason of 
the provisions of Section 1 of the Hepburn 
Act. 

Prior to the decision in Charleston, &c., 
Ry. Co. v. Varnville Furniture Company,” 
carriers had been subjected to an increas- 
ing burden by reason of state statutes im- 
posing penalties for failure to pay freight 
claims (for loss, damage, or overcharge), 
within a specified time.** In that case such 
a state statute was heid invalid as applied 
to interstate shipments because inconsistent 
with provisions of the Hepburn Act. 

In Cleveland &c., Ry. Co. v. Dettle- 
bach,** it was held that the limited valuation 
stipulated in the bill of lading and provided 
for in the tariff was applicable and bind- 
ing though the goods had reached destina- 
tion and were held by the railroad company 
as warehouseman. 

In Southern Express Co. v. Byers,’* an 
action for damages for mental suffering 


gage); Atchison, etc., Ry. Co. v. Robinson, 233 
U. S. 173; Pierce Co. v. Wells Fargo Co., 236 
U. S. 278 (limited valuation of automobiles); 
Cleveland, etce., Ry. Co. v. Dettlebach, 239 U. S. 
588 (see infra); Cincinnati, etc., Ry. Co. v. Ran- 
kin, 241 U. S. 319 (see infra); New York, etc., R. 
Co. v. Beaham, 242 U. S. 148; Western Transit 
Co. v. A. C. Leslie & Co., 242 U. S. 488( see infra). 

(10) 226 U. S& 426. 

(11) 227 U. S. 265. 

(12) See Hampton v. St. L., ete., Ry. Co., 227 
U. S. 456; Yazoo, etc., R. Co. v. Greenwood Gro- 
cery Co., 227 U. S. 1. 

(13) 237 U. 8. 597. 

(14) Atlantic Coast Line R. Co. v. Mazursky, 
216 U. S. 122; M. K. & T. Ry. Co. v. Harris, 234 
U. S&S 412. 

(15) 239 U. S. 588. 


(16) 240 U. S. 612. See DeLoach v. Southern 


Ry. Co. (S. C.), 90 S. E. 701, an action for delay 
in the interstate transportation of a still kettle, 
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growing out of delay in the transportation 
of a corpse in interstate commerce, the 
court held that under the federal law such 
damages were not recoverable. 


In New York, P. & N. R. Co. v. Penin- 
sula Produce Exchange,*’ it was held that 
the Carmack Amendment imposed liability 
upon the initial carrier for loss in market 
value of a shipment of perishables due to 
delay on the line of a connecting carrier. 


In supporting this construction of the. 


amendment the Court referred to Act of 
January 20, 1914,7° which provides “that 
no suit brought in any state court of com- 
petent jurisdiction against a railroad com- 
pany * * * to recover damages for 
delay, loss of, or injury to property re- 
ceived for transportation by such common 
carrier under Section twenty (Carmack 
Amendment) of the Act to Regulate Com- 
merce * * * shall be removed to any 
court of the United States where the mat- 
ter in controversy does not exceed, exclu- 
sive of interest and costs, the sum or value 
of $3,000.” : 


Southern Railway Co. v. Prescott’® is an 
interesting and important case. Nine boxes 
of shoes consigned in interstate commerce 
to Prescott at Edgefield, S. C., were de- 
stroyed by fire while in possession of 
Southern Railway Company at that point. 
After notice of arrival of the goods at 
destination, consignee paid the entire 
freight charges, receipted for the goods, and 
removed four boxes leaving the remaining 
nine to be removed later, the agent testify- 
ing that he made no charge for storing 
them. In this situation the goods were 
burned. The railway company contended 
that the question of its liability was con- 
trolled by federal law and that under that 
law, after proof by it of the destruction of 


holding that under the ‘federal law punitive 
damages are not recoverable for willfulness or 
wantonness on the part of servants unless it be 
proved that the master ratified the servants’ 
acts. See also, Harman v. Southern Ry. Co. 
(Ss. C.), 90 S. EX 1023. 

(17) 240 U.S. 34 

(18) C. 11, 38 Stat. 278. 

(19) 240 U. S. 632. 





the goods by fire, the burden of proof was 
upon the plaintiff to prove that the rail- 
way company’s negligence caused or con- 
tributed to the loss. The trial court held 
that the contract of transportation had been 
consummated; that the goods were being 
held under a new and separate contract; 
that the South Carolina law was applicable 
and controlling; and that the burden was 
upon the railway company to prove that 
it was not guilty of negligence. The Su- 
preme Court of South Carolina affirmed 
the judgment of the trial court. The United 
States Supreme Court reversed the decision 
of the State Supreme Court, and sustained 
the contentions of the railway company, 
declaring that the holding of the goods as 
warehouseman was a part of “transporta- 
tion” within the meaning of Section 1 of 
the Hepburn Act, that the federal law gov- 
erned the case to the exclusion of the state 
law, that the tariff provisions could not be 
altered by the parties,*° and that the plain- 
tiff had failed to carry the burden to prove 
negligence imposed upon him by federal 
law. 


Another important decision, following 
soon after, cleared up a point upon which 
there had been a great difference of opin- 
ion, that is, whether the Carmack Amend- 
ment was applicable to a case of conver- 
sion by the carrier. Georgia, &c., Ry. Co. 
v. Blish Milling Co.,77 was an action in 
trover in which plaintiff recovered judg- 
ment in a Georgia court against the final 
carrier for the value of a carload of flour 
consigned by plaintiff in interstate com- 
merce under an order notify bill of lading 
to a firm at Bainbridge, Ga., to which the 
defendant (plaintiff in error) made delivery 
without requiring surrender of the bill of 
lading. The judgment having been affirmed 
by the Court of Appeals of Georgia, a 
writ of error was sued out to the United 
States Supreme Court. The carrier’s de- 


(20) In Dean v. Southern Ry. Co! (S. C:) 91 
S. E. 1042, it was held that a provision of an 
interstate bill of lading requiring claim to be 
made in a certain manner could not be waived. 

(21) 241 U. S. 190. 
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fense was based upon a provision of the 
bill of lading which required “claims for 
loss, damage, or delay” to be made in writ- 
ing within four months “after the delivery 
of the property, or, in case of failure to 
make delivery, then within four months 
after a reasonable time for delivery has 
elapsed.” The carrier also contended that 
plaintiff’s exclusive remedy was, by virtue 
of the Carmack Amendment, against the 
initial carrier. This latter contention, be- 
ing clearly without merit, was summarily 
rejected by the Supreme Court. Upon the 
other point the court declared that the ques- 
tion of the proper construction of the pro- 
visions of the -bill of lading was one of 
federal law ; that the case was one of “fail- 
ure to make delivery ;” and that the four 
months clause was applicable and binding. 
It was argued that the carrier, in mis- 
delivering the goods, abandoned the con- 
tract and therefore could not avail itself 
of the contractual defense based on the pro- 
vision as to the making of claims, but the 
court declared that the parties could not 
waive conditions “fixed by the agreement 
made under the published tariffs and reg- 
ulations.” The court, however, reached 
the conclusion that a telegram sent by the 
plaintiff to the defendant to the effect that 
the shippers “would make claim against 
railroad for entire contents of car at in- 
voice price,” taken in connection with other 
telegrams identifying the shipment, was a 
substantial compliance with the bill of lading 
provision in question and therefore affirmed 
the Georgia courts. 


In St. Louis, &c., R. Co. v. Starbird,?? 
(1917), the Supreme Court enforced a bill 
of lading provision requiring claims for 
damages to be reported in writing within 
thirty-six hours after notice of arrival, ship- 
ments of peaches being involved, declaring 
that the lower court was in error in hold- 


(22) Decided April 30, 1917. See also Chesa- 


peake, etc., Ry. Co. v. McLaughlin, 242 U. S. 142 
and Northern Pac. Ry. Co. v. Wall, 241 U. S. 87; 
dealing with bill of lading provisions as to giv- 
ing notice of damage or making of claims within 
a specified time. 





ing that knowledge on the part of the car- 
rier of the condition of the peaches when 
they reached destination did not dispense 
with the necessity of the written notice. 
The court took occasion to declare that 
“whether such stipulations are reasonable 
or not depends on the circumstances of 
each case.” In this connection it should 
be noted that it does not appear that the 
carrier introduced evidence that the provi- 
sions of its bill of lading had been filed with 
the Interstate Commerce Commission and 
the court seems to have decided the case 
without reference to any question of duly 
established tariffs. If a stipulation such as 
that involved in this case had been duly 
filed as a tariff with the Interstate Com- 
merce Commission in accordance with sec- 
tion 6 of the Act, it would seem that the 
question of the reasonableness of such pro- 
vision is (like the question of the reason- 
ableness of a rate) for the determination of 
the Commission and not a matter for judi- 
cial consideration. See the Carl case, 227 U. 
S., at page 654. If the question of reason- 
ableness of bill of lading provision is to de- 
pend upon the circumstances surrounding 
cach particular case, we are thrown back to 
the old conditions of uncertainty, discrimi- 
nations will inevitably arise, and litigation 
over such matters, much of which will re- 
quire decision by the United States Supreme 
Court, will flourish. It is not believed that 
the court intended to modify the doctrine 
that regulations and provisions filed with 
the Commission under the authority of sec- 
tion 6 of the Act have the force of statutory 
law until set aside by the Commission, un- 
less on their face repugnant to law. 


In Cincinnati, &c., Ry. Co. v. Rankin,” 
involving damage to an interstate shipment 
of cattle, it was held that a stipulation in 
the bill of lading for a limited valuation was 
binding notwithstanding the absence of 
affirmative proof that the published tariffs 
of the carriers contained alternative rates 
based on different valuations, the bill of 


“(23) 241 U. S. 319. 
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lading accepted by the shipper reciting that 
alternative rates based on specified value 
were offered. 


In Atchison, &c., Ry. Co. v. Harold, 
the doctrine that by the Carmack Amend- 
ment Congress took exclusive control over 
the subject of interstate shipments was re- 
affirmed and applied, and the decision of 
the Kansas courts investing the innocent 
holder of a bill of lading with rights not 
available to the shipper was reversed as be- 
ing inconsistent with the general commer- 
cial law obtaining in the federal courts. 


In Western Transit Co. v. A. C. Leslie, 
&c., Co.,”*> 25 tons of copper ingots were 
delivered to the defendant (below) at a 
point in Michigan consigned to New York 
City, with directions to store same at Buf- 
falo awaiting further orders, this storage in 
transit privilege without extra charge be- 
ing provided for in the tariffs. The bill of 
lading contained the stipulation, “value not 
to exceed $100.00 per net ton.” A ton of 


. the ingots was stolen while the property 


was in storage in Buffalo under circum- 
stances found to be accompanied by negli- 
gence on the part of the carrier. The Su- 
preme Court held that the bill of lading 
governed the storage. in transit as well as 
the actual transportation and that the re- 
leased valuation applied; and it construed 
the valuation agreement as fixing “not an 
arbitrary limit of recovery but a ratio,” so 
that only $100 was recoverable for the 
stolen ton of ingots. 


In Pennsylvania R. Co. v. Olivit Bros., 
decided by the United States Supreme 
Court April 30, 1917, involving delay to 
interstate shipments of melons, the carrier 
set up bill of lading provisions exempting 
it from liability for damage resulting from 
strikes, congestion, and other causes beyond 
its control, and undertook to prove that the 
damage was due to such causes. The car- 
rier contended that after it had proved 
these causes, the burden was upon 


(24) 241 U. S&S. 371. 
(25) 242 U. S. 448. 





plaintiff to prove negligence on. the part of 
the carrier. The Supreme Court apparent- 
ly upholds this contention, but affirmed the 
decision in favor of the plaintiff on the 
ground that there was sufficient evidence 
of negligence to justify the submission of 
that issue to the jury. It was also held 
that the Carmack Amendment gives the 
cause of action to the “lawful holder” of 
the bill of lading although he may not be 
the owner. 


We have seen that provisions of the Hep- 
burn Act other than the Carmack Amend- 
ment have had a far-reaching effect in revo- 
iutionizing the law of interstate carriers. 
Several cases applying the provisions of 
section 1 and of section 6 of the Act have 
been referred to. 


Several other interesting cases involving 
provisions of the Act other than the Car- 
mack Amendment may be referred to. 


In A. J. Phillips Co. v. Grand Trunk 
Western Ry. Co.,”* where a shipper sued in 
a federal court for the difference between 
the charges paid upon interstate shipments 
at the tariff rate and the amount accruing 
at the rate subsequently, in a proceeding to 
which plaintiff was not a party, found to 
be the reasonable charge by the interstate 
Commerce Commission, the court was called 
upon to construe that provision of section 
16 of the Act which provided: 


“All complaints for the recovery of dam- 
ages shall be filed with the Commission 
within two years from the time the cause of 
action accrues, and not after.” 


The court held that this two-year limita- 
tion not only barred the remedy but de- 
stroyed the liability and that it applied 
equally to a suit instituted in a court of 
competent jurisdiction as to a complaint 
filed with the Interstate Commerce Commis- 
sion. It may be remarked that the doctrine 
laid down in this decision would seem 
equally applicable to a “straight over- 


(26) 236 U. S. 662. 
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charge,” that is, to a charge in excess of 
that prescribed in the tariff in effect at the 
time. 


The court pointed out in this case that 


“to permit a railroad company to plead the 
statute of limitations as against some and 
discriminate against others would be to pre- 
fer some and discriminate against others 
in violation of the terms of the Commerce 
Act which forbids all devices by which such 
results may be accomplished ;” 


and that 


“The prohibitions of the statute against 
unjust discrimination relate not only to in- 
equality of charges and inequality of facili- 
ties, but also to the giving of preferences by 
means of consent judgments or the waiver 
of defenses open to the carrier.” 


In Louisville, &c., R. Co. v. Ohio Valley 
Tie Co.,?* suit had been brought in the Ken- 
tucky court for damages alleged to have 
been caused account of injury to plaintiff’s 
business by reason of the maintenance and 
collection by the carrier of a higher raté 
for the transportation of cross ties (in in- 
terstate commerce) than- for lumber, it be- 
ing charged that the establishment and 
maintenance of the higher cross-tie rate 
was for the purpose of discouraging plain- 
tiff from competition with the defendant in 
the purchase of cross ties. Prior to insti- 
tution of the suit, plaintiff had, in a pro- 
ceeding before the Interstate Commerce 
Commission, obtained reparation upon a 
number of shipments of cross ties and an 
order requiring the establishment of a rate 
for ties not to exceed the rate on lumber 
of the same kind of wood. ‘The state 
court held that under the Act to Regulate 
Commerce the Interstate Commerce Com- 
mission had gone to the limit of its power 
in granting reparation in the amount of 
the difference between the amount charged 
and that accruing at the rate held to be 
reasonable and that it was open to the 
court to award (so-called) general dam- 
ages for the injury to plaintiff’s business 
in addition to the reparation awarded by 

(27) U. S. 288. 


242 





the Commission. Accordingly judgment 
was given for plaintiff. The Supreme 
Court reversed the judgment. It referred 
to section 8 of the Act making the car- 
rier liable to any person violating the Act 
“for the full amount of damages sustained 
in consequence” of the violation ; to section 
9 permitting any person so injured to make 
complaint to the Commission or to sue in 
a United States Court, at his election, to 
secure redress ; and to section 16 giving the 
Commission power to award damages and 
providing for suit upon such award if not 
paid. Accordingly, it was held that 


“all damage that properly may be attributed 
to an overcharge, whether it be the keeping 
of the plaintiff out of its money, dwelt upon 
by the trial court, or the damage to its 
business following as a remote result of the 
same cause, must be taken to have been con- 
sidered in the award of the Commission 
and compensated when that award was 
paid.” 

This decision overrules the Commission’s 
interpretation of the Act, uniformly ad- 
hered to, under which the award of gen- 
eral damages was thought to be beyond 
tthe Commission’s power under the Act. 


The delimitation of the respective pow- 
ers of the Interstate Commerce Commis- 
sion and of the courts in matters involving 
interstate transportation by carriers subject 
to the Act to Regulate Commerce, has re- 
ceived considerable consideration at the 
hands of the Supreme Court. The leading 
case is Texas & Pacific Ry. Co. v. Abilene 
Cotton Oil Co.,?* (1907), where it was held 
that the courts have no power to consider 
the question of the reasonableness of duly 
established interstate rates nor, independent- 
ly or prior action by the Interstate Com- 
merce Commission, to entertain suit seek- 
ing damages based on having been forced 
to pay excessive rates. 


In Interstate Commerce Commission v. 
Illinois Central R. Co.,?° (1910), the carrier 
undertook to enjoin the enforcement of an 


(28) 
(29) 
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215 U. S. 452. 
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order of the Commission prescribing a 
method for the distribution of coal cars in 
times of car shortage, the order requiring 
the carrier to count cars delivered to a 
mine for the carrier’s own fuel to be counted 
against the mine’s share of the available 
supply. The court, in refusing to set aside 
the order of the Commission, laid down the 
following as the only question for judicial 
consideration in determining whether an 
order of the Commission should be set 
aside (p. 470): 


“(a), all relevant questions of constitu- 
tional power or right; (b), all pertinent 
questions as to whether the administrative 
order is within the scope of the delegated 
authority under which it purports to have 
been made; and (c), a proposition which 
we state independently, although in its es- 
sence it may be contained in the previous 
one, viz.: whether, even although the order 
be in form within the delegated power, 
nevertheless it must be treated as not em- 
braced therein, because the exertion of au- 
thority which is questioned has been mani- 
fested in such an unreasonable manner as to 
cause it, in truth, to be within the elemen- 
tary rule that the substance, and not the 
shadow, determines the validity of the exer- 
cise of the power.” 


This case was immediately followed by 
Baltimore & Ohio R. Co. v. Pitcairn Coal 
Co., where the coal company sought to 
obtain a writ of mandamus requiring the 
carrier to distribute its coal cars in time of 
car shortage in accordance with a method 
deemed by the coal company to be required 
by law. The court, in holding that man- 
damus would not lie because its issuance 
would trench upon the exclusive power of 
the Interstate Commerce Commission con- 
ferred by the Act, declared that the rem- 
edies offered by section 23 of the Act 


“must be limited either to the performance 
of duties which are so plain and so inde- 
pendent of previous administrative action 
of the Commission as not to require a pre- 
requisite exertion of power by that body, 
or to compelling the performance of duties 
which plainly arise from the obligatory 

(30) 


215 U. S. 481. 





force which the statute attaches to orders 
of the Commission, rendered within the 
scope of its authority, until such orders are 
set aside by the Commission or enjoined by 
the courts.’’** ‘ 

Joun K. Graves. 


(31) For other cases involving the spheres of 
the commission and of the courts, respectively, 
as marked out by the Supreme Court, see: Penn- 
sylvania R. Co, v. Puritan Coal Co., 237 U. §. 
121; Illinois Central R. Co. v. Mulberry Hill Coal 
Co., 238 U. S. 275; Pennsylvania R. Co. v. Clark 
Coat Co., 238 U. S. 456; Pennsylvania R. Co. v. 
Sonman Shaft Coal Co., 242 U. S. 120; Pennsyl- 
vania R. Co. v, Stineman Coal Mining Co., 242 
U. S. 298. 








BILLS AND NOTES—ILLEGALITY. 





WHITEHEAD et al. v. COKER. 





Court of Appeals of Alabama, April 3, 1917. 
Rehearing Denied June 4, 1917. 





76 So. 484. 





Any contract. made in violation of Code 1907, 
§ 1644, providing that a physician shall not be 
entitled to compensation for services where his 
certificate has not been recorded, and section 
7564, prescribing a penalty for practicing medi- 
cine without a license, is void ab initio; and 
hence it is a good defense to a note given for 
services of a physician that the physician is 
acting in violation of such sections, though the 
plaintiff was an innocent purchaser of the note 
before maturity. 

The note sued upon was executed by Coker 
to Dean & Dean, and by Dean & Dean trans- 
ferred by indorsement to the present plaintiff. 
Deféndant set up that the note was given in 
consideration that Dean & Dean would treat 
plaintiff's wife by a system of treatment known 
as “Chiropractics.” Said note was given in 
Alabama, and that said treatment was given in 
Alabama, and that at the time the note and the 
treatment were given the payees of said note 
had not obtained a certificate of qualification 
from the board of medical examiners, and 
were, in the matter of rendering treatment to 
said wife of defendant, acting in violation of 
the criminal statutes of Alabama. The forego- 
ing is the substance of the second-plea. The 
third plea is similar to the second, except that 
it alleges additionally that W. K. Dean, one of 
the payees of said note, resided in Etowah 
county, Ala., and was treating and offering to 
treat diseases of human beings contrary to law, 
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and in violation of the criminal statutes of 
Alabama, in that at that time, and prior thereto, 
said W. K. Dean had not filed in the office of 
the judge of probate of Etowah county a certi- 
ficate of qualification issued by the state board 
of medical examiners of the state of Alabama. 
The replication filed to plea 2 is that the title 
to the note on which the suit is founded, which 
note is complete and regular on its face, was 
before maturity acquired by them in due course, 
in good faith, for value, and that at the time 
it was negotiated to plaintiffs they had no 
knowledge or notice of any infirmity in said 
instrument, or defect in the title of the person 
negotiating it, and no knowledge or notice of 
the alleged acts set up in the plea of defend- 
ant as a defense to this action. 


BROWN, P. J. This is an action on a prom- 
issory note given by the defendant to Drs. Dean 
& Dean for professional services rendered as 
physicians, and the defense interposed is that 
such services were rendered by the payee of 
the note in violation of the criminal statutes 
prohibting the practice of medicine by anyone 
who has not obtained a certificate of qualifica- 
tion from the board of medical examiners. Code 
1907, § 7564 (Acts 1915, p. 661); Smith v. State, 
8 Ala. App. 352, 63 South. 28; Id., 183 Ala. 116, 
63 South. 70; Fealy v. State, Ala. App. MS.; 
Bragg v. State, 134 Ala. 165; 32 South. 767, 58 
L. R. A. 925. 

The statutory provisions found in chapter 39 
of the Code, embracing §$ 1626-1646, are reg- 
ulations for the benefit of the public as well as 
for persons dealing with those who hold them- 
selves out. to the public as professionally quali- 
fied to treat diseases of human beings; and it 
is the public policy of the state to punish the 
violation of these statutes, and contracts made 
in violation of these statutes are void in the 
hands of all persons involved in the guilt of 
the transaction. Harrison v. Jones, 80 Ala. 412; 
Sunflower Lbr. Co. v. Turner, 158 Ala. 191, 48 
South. 510, 182 Am. St. Rep. 20; Woods v. 
Armstrong, 54 Ala. 150, 25 Am. Rep. 671; Jemi- 
son v. B. & A. R.'Co., 125 Ala. 383, 28 South. 
51; General Electric Co. v. Town of Ft. Deposit, 
174 Ala. 179, 56 South. 802; Turner v. Mer- 
chants’ Bank, 126 Ala. 397, 28 South. 469; Dud- 
ley v. Collier & Pinckard, 87 Ala. 431, 6 South. 
304, 13 Am. St. Rep. 55; Campbell v. Segars, 81 
Ala. 259, 1 South. 714; Code 1907, § 1644. 

In Wood v. Armstrong, supra, it was an- 
nounced that: 


“It has been repeatedly determined that a 
penalty inflicted by statute upon an offense im- 
plies a prohibition, and a contract relating to 
it is void even when it is not expressly de- 





clared by the statute that the contract shall 
be void. * * * It would indeed be a strange 
anomaly if a contract made in violation of a 
statute, and prohibited by a penalty, could he 
enforced in the courts of the same country 
whose laws are thus trampled on and set at 
defiance. * * * The rule above declared is 
not only founded in the soundest principles of 
morality and public policy, but its enforcement 
is necessary to maintain the supremacy of the 
law and the dignity of the state.” * 


Daniel, in his work on Negotiable Instru- 
ments (volume 1, p. 804, § 806) says: 


“There are some defenses which are as avail- 
able against a bona fide holder for value and 
without notice as against any other party. They 
are those which go to show that the instru- 
ment was absolutely void, and not merely 
voidable, (1) by reason of the incapacity of the 
party assuming to contract; or (2) by reason 
of some positive inhibition of law; or (3) by 
reason of the want of consent of the party 


- sought to be bound by the particular contract.” 


In addition to interdiction of the act or trans- 
action out of which the alleged cause of action 
arises, the statute (Code 1907, § 1644) provides: 


“A physician whose certificate of qualification 
is not on record in the county in which he 
resides shall not be entitled to recover at law 
any compensation for services rendered in 
treating diseases of human beings.” 

As early as Saltmarsh v. Tuthill, 13 Ala. 388, 
the Supreme Court said: 


“It is laid down by elementary writers as 
well as the adjudged cases that a bona fide 
holder for value, without notice, is entitled to 
recover upon any negotiable instrument which 
he has received before its maturity, notwith- 
standing any defect or infirmity in the title of 
the person from whom he derived it, although 
such person may have acquired it by fraud or 
by theft or robbery. The same doctrine is in 
general applicable to one thus becoming the 
holder of the negotiable paper when the note or 
bill, or the indorsement thereof, is founded on 
an illegal consideration. The law upon this 
point is founded in public policy, and there is 
no distinction between a case of illegality where 


‘the consideration is tainted with moral crime, 


which is malum in se, and where it violates 
the positive prohibition of a statute, which is 
malum prohibitum; for in each case the inno- 
cent holder may be otherwise exposed to the 
most enormous consequences, and the circula- 
tion of negotiable instruments would be ma- 
terially obstructed, if not altogether stopped. 
The only exception is where the statute creat- 
ing the prohibition has, at the same time, either 
expressly or by necessary implication, made the 
instrument absolutely void in the hands of 
every holder, whether he has notice of the il- 
legality or not.” 


In Hanover National Bank v. Johnson, 90 
Ala. 552, 8 South. 42, it was said: 
“The case made by this record was not ma- 


terially different from that presented on the 
former appeal in respect to the place of the 
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contract—whether made in this state or not— 
and we adhere to the conclusion then reached, 
that it was an Alabama contract, and void for 
noncompliance with the statute requiring cer- 
tain classes of fertilizer to be analyzed and 
tagged before being sold or offered for sale 
here. The statute, in express terms declares. 
‘A sale or exchange of fertilizers not so tagged 
is void.’ Code (1886) § 141; Johnson v. Han- 
over National Bank, 88 Ala. 271 (6 South. 
909). The note sued on, issuing out of and 
resting on a contract thus expressly declared to 
be absolutely void, cannot be enforced, even by 
a bona fide purchaser for value without notice 
and before maturity.” 


This doctrine was later reaffirmed in Ala. 
Nat. Bank v. Parker & Co., 146 Ala. 516, 40 
South. 987, where it was held: 


“The circuit court committed no error in sus- 
taining the demurrer to the plaintiff's replica- 
tion to the special plea which set up as a de- 
fense to the notes sued on a failure to have the 
bags of fertilizer tagged as required by law. 
The plea showing the notes rested on a void 
contract, the replication of bona fide purchase 
for value without notice was no answer to it.” 

And again, in Ala. Nat. Bank v. Parker & 
Co., 153 Ala. 597, 45 South. 161. 

These holdings were followed by this court 
in Hirsch & Spitz Mfg. Co. v. City of Enterprise, 
5 Ala. App. 387, 59 South. 315. The language 
of the statute upon which the holdings in the 
cases above cited are rested is; “A sale or ez- 
change of fertilizers not so tagged is void.” 
Code 1896, § 203. This is not a declaration that 
a negotiable note given for the price of such 
fertilizers should be void, nor was it necessary 
for the plaintiff to develop the fact of such void 
sale in an action on a note given in such trans- 
action to establish his right to recover. In 
these cases the plaintiff made a prima facie case 
when the note was offered in evidence, and the 
burden was on the defendant to develop the 
void transaction under his special pleas. The 
principle underlying these decisions is: 


- “When conditions prescribed for the conduct 
of a business, trade, or profession are not com- 
plied with, agreements in the course of said 
business, trade, or profession are (1) void, if 
the condition is for the benefit of the public, or 
for the maintenance of public order or safety, 
or the protection of persons dealing with those 
upon whom it is imposed.” Sunflower Lumber 
Co. v. Turner Supply Co., supra; Ellis v. Bat- 
son, 177 Ala. 316, 58 South. 193; General Elec- 
tric Co. v. Town of Ft. Deposit, 174 Ala. 179, 
56 South. 802; Harrison v. Jones, supra; Wood 
v. Armstrong, supra. 


In Blumentha] & Bickert v. City of Columbia, 
175 Ala. 402, 57 South, 814, the Supreme Court 
says: 


“There are, however, a few exceptions to this 
rule (the doctrine protecting negotiablé instru- 





ments), one of which is where a statute creates 
the prohibition which makes the note illegal, 
and thus makes it absolutely void in the hands 
of every holder, whether he has had such no- 
tice or not.” 


While, in the opinion of the court in the 
ease last cited, there are expressions to the 
effect that the statute must expressly declare 
the note void, such expressions are with ref- 
erence to what is stated by the author referred 
to. Furthermore, the sole question in that case 
was as to the sufficiency of the rejoinder to 
the replication to the effect that the plaintiff 
had notice, and the expressions therein found 
are mere dicta which are in direct conflict with 
the authoritative holdings above referred to and 
are not binding on this court. McCoy v. Prince 
(Sup.) 73 South. 386. 

Sections 1644 and 7564 are in pari materia, 
and when construed together, in effect, any 
contract made in violation of these statutes is 
void ab initio; and a note “resting on a void 
contract” cannot be protected against the de- 
fense set up in plea 3, and the demurrer to 
the replication as to this plea was properly 
sustained. Alabama Nat. Bank v. Parker & 
Co., supra; Snoddy v. Bank, 88 Tenn. 573, 13 
S. W. 127, 7 L. R. A. 705, 17 Am. St. Rep. 918; 
Streit v. Sanborn, 47 Vt. 702. 

If the court erréd in sustaining the demurrer 
to the replication as to plea 2, it was error 
without injury, as the undisputed proof sus- 
tained the third plea, which was a complete an- 
swer to the complaint. 

The result is that the judgment of reversal 
heretofore entered must be set aside and the 
judgment affirmed. 

Application for rehearing granted. Judg- 
ment: affirmed. 


Note.—Note Given for Illegal Consideration in 
Hands of Innocent Holder—Many statutes pro- 
vide, that as to notes given in certain transactions 
consideration shall appear on the face ofthe note 
and accepting a note without such consideration 
so appearing shall constitute a misdemeanor. 
Some of these statutes prescribe, that such notes 
shall be absolutely void, and others the courts 
declare to be voidable. Those which hold, that 
they are void, make them void in the hands of 
all holders. Where they are deemed voidable, 
an innocent holder for value is protected. 

In Arnd v. Sjoblom, 131 Wis. 642, 111 N. W. 
666, 10 L. R. A. (N. S.) 842, it was ruled that 
an innocent holder for value of a note given 
for lightning rods, which does not show on its 
face a statement, as. statute requires, of what the 
consideration was, could enforce it free from de- 
fenses avoidable between original parties. The 
opinion said: “Conceding, for the purposes of 
discussion, that, because the giving of a note 
for lightning rods without red ink declaration 
of its consideration upon its face, in defiance of 
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Chapter 438, p. 723, of the the Laws of 1903, it 
is thereby invalid, as we have decided is a note 
executed on Sunday, does it necessarily follow 
that an innocent holder for value cannot recover 
thereon? It was early decided by this court 
that a negotiable note, invalid between the par- 
ties, because given in defiance of a statutory 
prohibition, would be enforced in the hands of an 
innocent holder having no knowledge of the 
illegal fact, upon the ground of estoppel against 
the maker to assert such fact. * * * The same 
principle has been invoked to support a usurious 
negotiable note in the hands of an innocent hold- 
er, although the statute declared it ‘void.’ * * * 
Hardly anything is more to be anticipated than 
that a negotiable note will be negotiated upon the 
fact of what appears on its face, and the very 
issue of such paper without suggestion of any 
facts affecting its validity must be expected by 
every reasonable person to lead any purchaser 
to assume their non-existence.” There are cited 
for this, Cranson v. Goss, 107 Mass. 439, 9 Am. 
Rep. 45; Vinton v. Peek, 14 Mich. 287; Hall v. 
Parker, 37 Mich. 590, 26 Am. Rep. 540; Leight- 
man v. Kadetska. 58 Iowa 676, 12 N. W. 736, 43 
Am. Rep. 129; New v. Walker, 108 Ind. 365, 9 
N. E. 38, 58 Am. Rep. 40. It is said: “The word 
‘void’ is often used in the sense of invalid, 
rather than non-existent,” and its operation is 
confined to original parties. 

But where statute is for the benefit of the 
public as was held in the instant case, the con- 
struction of “void” is literal. 


Other than in Alabama there 1s found legisla- 
tion where the theory of the instant case is 
enforced. Thus in Mitchell v. Campbell, Miss., 
72 So. 231, notes were given for the rent of a 
house for purposes of prostitution, and these 
notes passed to the hands of an innocent pur- 
chaser. The court said: “If the lease contract 
in the present case is void ab initio, the rent 
notes based thereon are void, and appellant as 
indorsee and holder of these notes acquired 
nothing.” 


In International Agr. Corp. v. Spencer, Ga. 
App., 87 S. E. 1101, it was held that a promissory 
note given for a consideration that is made a 
crime by statute is void in the hands of any 
holder seeking to enforce the same. In this case 
the note was given for purchase of a fertilizer, 
the statute requiring that the seller must, before 


sale, comply with the law with reference to in- - 


spection, branding and tagging. The note stipu- 
lated on its face that the maker agrees that all 
this has been done. A case was referred to by the 
holder (Heard vy. Nat. Bank, 143 Ga. 48, 84 S. E. 
129) which held that, where a negotiable note is 
given for stock in certain corporations and statute 
required the consideration to be expressed in the 
note, yet where as to such a note nothing was 
said about the consideration, an inriocent holder 
for value could zecover. But the court said that 
there was a material difference as to notes given 
This act “is sui generis, 
and it was evidently the intention of the legis- 
lature, in passing it, to make the sale of unin- 
spected and unbranded : fertilizers such a void 
transaction, that a promissory note given for the 
purchase price thereof should be absolutely void 
even in the hands of an innocent purchaser be- 
fore due and without notice, and that the maker 
of such a note should not be estopped by anything 
in the note from pleading the immoral and illegal 





consideration thereof.” Seé also Faircloth v. 
Leon, 81 Ga. 158, 7 S. E. 640. 

In Re blic Trust Co. v. Taylor, Tex. Civ. 
App., 184 S. W. 772, the consideration of a note 
in the hands of an innocent holder was the capital 
stock which by constitutional provision could 
not be sold on credit. It was said that the “Gen- 
eral rule is that any act which is forbidden either 
by the common or statutory law, whether it is 
malum in se or merely malum prohibitum, wheth- 
er indictable or only subject to a penalty or for- 
feiture or otherwise prohibited by statute or the 
common law, cannot be the foundation of a valid 
contract. A fortiori the agreement is illegal and 
unenforceable, if it contravenes the constitution. 
Accordingly a promissory note, the_consideration 
whereof is bills of credit, issued in contravention 
of a constitutional provision, is void.” There are 
several Texas cases cited in support of the 
proposition. 

The courts seem much in conflict on this ques- 
tion. If a rule of public policy needs efficient en- 
forcement, despite the provisions in favor of 
innocent holders, it seems the word “void” will 
be given wider interpretation than that confin- 
ing it to between the parties. In such case estop- 
pel will not be allowed its ordinary effect. e 








HUMOR OF THE LAW. 





The New York state military census is going 
to show some curious information. For in- 
stance, an unmarried, 19-year-old Albany girl 
gave these answers on her blank: 

“What is your business?” 

“Colporteur.” (One who sells or distributes 
religious tracts.) 

“Are you in business for yourself?” 

“No.” 

“If not, what is the name of your employer?” 

“The Lord.” 

“What is your employer’s business?” 

“Forgiving sins.” 

What is your employer’s address?” 

“The heavenly sanctuary.”—St. Louis Star. 





A gentleman who was visiting his lawyer 
for the purpose of making his will insisted 
that a final request be attached to the docu- 
ment. The request was that his Ford car be 
buried with him after he died. His lawyer 
tried to make him see how absurd this was, 


but failed, so he asked the gentleman’s wife —- 


to use her influence with him. She did the 
best she could, but she also failed. 
“Well, John,” she said finally, “tell me why 
you want your Ford car buried with you?” 
“Because I have never gotten into a hole 
yet but what my Ford car could pull me out,” 
was the reply.—Everybody’s. 
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1. Adverse Possession—Prescription. — Where 
mother conveyed to daughter by deed, and 
daughter remained in possession, claiming ad- 
versely, using land for all proper purposes, sell- 
ing timber, etc., and paying taxes, from execu- 
tion of deed in 1874 until death in 1915, she 
acquired title by prescription.—Heath v. Lewis, 
Ala., 76 So. 451. 

2. Amimals—Larceny.—In trial for larceny 
and branding of cattle, proof of a duly recorded 
brand was prima facie evidence that person 
named in certificate was owner of the brand be- 
fore its record.—State v. Cason, N. M., 167 Pac. 
283. 

3. Attachment—Bill of Lading—Under Act 
March 11, 1909 (P. L. 24) § 25, and Act May 19, 
1915 (P. L, 554) § 39, identical with Act June 
9%, 1911 (P. L. 843) § 24, goods shipped under 
negotiable bill of lading are protected from at- 
tachment until the bill is surrendered or its 
negotiation enjoined.—Stamford Rolling Mills 
Co, v. Erie R. Co., Pa., 101 Atl. 823. 

4. Bankruptey—Estoppel.—President of bank- 
rupt corporation, advancing money in connection 
with composition in former proceeding, held not 
estopped from proving claim, because of repre- 
sentation that the money would be raised out- 
side the assets of the corporation—McKey vy. 
Bruns, U. & C, C. A, 243 Fed. 370. 

5. Jurisdiction—Under Bankr. Act, § 2, 
subds, 6 and 7, and section 23a, petition by trus- 
tee in bankruptcy for determination of lessor’s 
adverse claim to lease of which bankrupt had 








possession until filing of petition, and of which 
trustee acquired peaceful possession, is a pro- 
ceeding in bankruptcy instead of plenary suit.— 
In re Seger Bros. Co. U. S. D. C., 243 Fed. 459. 

6. Membership in Board of Trade.—Mem- 
bership in Board of Trade held property, pass- 
ing to trustee under Bankr. Act, § 70a, though 
other members, holding claims exceeding its 
value, objected to transfer of membership.— 
Board of Trade of City of Chicago v. Weston, 
U. SC. C. A, 243 Fed. 332. 

7. Proof of Claim.—lIf, under Bankr. Act, § 
1, subd, 9, and General Order No. 4 (89 Fed. iv, 
32 C. C. A. viii), attorney in fact may prepare 
proof of claim and present it for allowance, 
held, that he may not do so for more than one 
cereditor.—In re H. E. Ploof Machinery Co., U. 
S. D. C., 243 Fed. 421. 

8. Record of Conveyance. — Bankruptcy 
Act, § 47a, and Burns’ Ann. St. Ind, 1914, § 3962, 
held, that the trustee in bankruptcy could not 
attack a conveyance of Indiana lands to bank- 
rupt's wife, not recorded until after bankruptcy. 
—Robertson y. Schlotzhauer, U. S. C. C. A., 243 











Fed. 324. 





9. Referee.—Under Bankr. Act §§ 5g, 574d, 
57k, referee held authorized on his own motion 
to reconsider allowance of claim against individ- 
ual estate and reallow it against partnership 
estate.—Cary v. International Agr. Corp., U. S. 
D. C., 243 Fed. 475. 

10.——Statutory Construction.—Bankr. Act, § 
70a, as to property passing to trustee, does not 
attempt to make property out of things which 
are not such, assuming that Congress would 
have no power to declare what shall constitute 
property.—Board of Trade of City of Chicago v. 
Weston, U. S. C. C. A., 243 Fed. 332. 

11. Taxes.—Where state asserted a claim 
for corporation taxes of bankruptcy of a cor- 
poration, it is the duty of the bankruptcy court 
to reassess the tax, in case objection is made, 
regardless of its original assessment by the 
proper state authority.—In re Simcox, U. S. D. 
C., Inc., 243 Fed, 479. 

12. Banks and Banking—Implied Power.— 
When it has been determined that acts at- 
tempted to be done by state bank are not within 
its charter or statutory powers, no implied 
powers can validate its acts—Tracy Loan & 
Trust Co. v. Merchants’ Bank, Utah, 167 Pac. 
353. 

13. Personal Liability.—President of bank, 
in general charge, who directs cashier to pay 
checks of corporation having no deposit, but to 
which president is obliged to lend his credit, is 
personally liable to bank for money so paid out. 
—Citizens’ Nat. Bank of Parkersburg v. Bliz- 
zard, W. Va., 93 S. E. 338. 

14. Bills and Notes—Set-Off.—Where defend- 
ant agreed with plaintiff, to whom she had ex- 
ecuted note and mortgage, that if plaintiff did 
not pay certain of his notes, she might do so 
and apply such payments on her note to plain- 
tiff, she cannot claim to hold notes so paid as 
purchaser and set off their amount in suit on 
other notes made by her.—Segno v. Segno, Cal., 
167 Pac. 285. ; 

15. Brokers — Compensation.— Where land- 
owner offered to pay a broker commission if he 
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could procure a purchaser at a stated price 
within a fixed time, but the contract did not re- 
quire broker to produce a binding contract, 
broker cannot be denied commission because he 
did not within time fixed obtain such a contract; 
it appearing that he could readily have obtained 
it thereafter.—Leland v. Barber, Mass., 117 N. 
E. 33. 


16.——Statements by Agent.—Seller of prop- 
erty through real estate agency could not be 
bound by statements made by agency as to 
what disposition could be made of property after 
title passed out of him through agency.—Colum- 
bia Sav. Bank & Trust Co. v. True, S, C., 93 S. E. 
389. 

17. Carriers of Goods—Stipulation for Notice. 
—Provision in bill of lading for interstate ship- 
ment requiring prompt notice of claim for in- 
jury to goods and barring recovery in case of 
failure to give same within ten days held reason- 
able-—Murray v. Atlantic Coast Line R. Co., S. 
c., 93 S&S. E. 387. ‘ 

18. Carriers of Live Stock—Notice of Injury. 
—Failure to comply with requirement of bill of 
lading that notice in writing of claim for in- 
jury to live stock must be filed before it is re- 
moved from car or intermingled with other live 
stock is no bar to action against carrier for 
damages to interstate shipment.—Southern Ry. 
Co. v. Propst & Duckworth, Ala., 76 So. 470. 


19. Chattel Mortgage—Right of Action.—Al- 
though mortgage given by plaintiff on his au- 
tomobile was past due, plaintiff had such prop- 
erty rights as entitled him to maintain action 
for injury to automobile.—Martin v. Seaboard 
Air Line Ry. Co., S. C., 98 S. E. 336. 

20. Commerce—Attachment.—Act June 9, 1911 
(P. L. 843) § 24, protecting goods from attach- 
ment, ete., does not interfere with interstate 
commerce in respect to attachment of goods in 


_ a2 car witlin state, though engaged in interstate 


commerce.—Stamford Rolling Mills Co. vy. Erie 


R, Co., Pa., 101 Atl. 823. 

21. Employes.—Brakeman injured while as- 
sisting in staking out on siding in New York 
for attachment to interstate train empty freight 





‘car billed to foreign railroad’s terminal in New 


York, sent to point of accident from point in 
New York, held injured in interstate commerce 
within federal Employers’ Liability Act.—Daley 
v. Boston & M. R. R., N. Y., 166 N. Y. S. 840. 

22. Confusion of Goods—Contract for Separa- 
tion—wWhere firm, which received goods under 
a trust receipt agreeing to keep them separate 
to enable plaintiff to retake possession com- 
mingled them with other goods, plaintiff may 
take the entire mass.—People’s Nat. Bank v. 
Mulholland, Mass., 117 N. EB, 46. 

23. Contracts — Architect.— Where architect 
disapproved contractor’s drawings and declined 
modification made in honest effort to meet his 
specifications, and delayed work so as to make 
it financially impossible for contractor to com- 
plete it, and certified contractor’s failure to 
prosecute contract as ground for its termination 
owner was liable for breach of contract.—Berry 
v. Huntington Masonic Temple Ass’n, W. Va., 93 
S. E. 355. 


24.——-Compliance.—Under contract to build 
basement walls of concrete, held, building with 


* 





cement blocks was not compliance, and deduc- 
tion of difference in value of wall built from 
wall agreed on was proper.—Sherman v. Buffing- 
ton, Mass., 117 N. E. 33. 

25. Lease.—Plaintiff, employe of mining 
company, who agreed with defendant to mine 
ores under lease made with mining company 
in defendant’s name, held not debarred from 
recovering from defendant his share of proceeds 
of shipment of ores because rule of company 
forbade him to be interested in lease covering 
workings of company’s. mine.—Mills v. Gray, 
Utah, 167 Pac. 358. 

26. Modification.—Advertiser offering pre- 
mium coupons with products has right at any 
time to modify his offer in any particular 
through same medium that original offer was 
made.—Payne v. Lautz Bros. & Co., N. Y., 166 
N. Y. S. 844. 


27. 








Corporations — Authority of Officer. — 
Where president who was also general manager 
of corporation was authorized to transact gen- 
eral business, power to execute note and mort- 
gage will not be questioned, especially where 
he acts in good faith.—Passow & Sons v. Wether- 
bee, Utah, 167 Pac. 350. 


28.——Subscription.—As against a corporation 
in an action on a subscription note its articles 
of incorporation are competent to establish their 
recitals as to authorized number of shares of 
capital stock, and that a full number of shares 
had been subscribed for at incorporation.—Mor- 
rill v. Harris, N. M., 167 Pac. 276. 

29. Trustee.—Trustee under mortgage to 
secure company’s bond issue, which in reliance 
on its treasurer’s receipt sent bonds to a bank, 
from which they were obtained and embezzled 
by company’s president, held not liable to 
company for their value.—Reynoldsville Water 
Co. v. Farmers’ & Miners’ Trust Co., Pa., 101 
Atl. 800. 

30. Venue.—Court of the county in which 
trustee of bankrupt corporation and the stock- 
holder be sought to hold liable for dividends 
fraudulently paid him resided, and in which cor- 
poration had its principal office and assets, had 
cognizance of action to impeach decree against 
corporation, predicated on unauthorized declara- 
tion of dividends.—Bennett v. Clay County Bank, 
W. Va., 93 S. B. 353. 


31. Covenants—Running with Land.—Cove- 
nant of irrigation company to permanently 
maintain canal and flow of water therein is not 
a personal covenant, but a covenant running 
with the land, and a conveyance of canal to 
another releases the covenantor.—Bolles v. Pecos 
Irr. Co., N. M., 167 Pac. 280. 


32. Damages—Liquidated.—In view of terms 
of contract for wrecking building, where con- 
tractor did not apply to architect for allowance 
of time on account of owner’s delaying begin- 
ning of work, and there was no waiver of re- 
quirement that he do so, owner's act in delay- 
ing did not destroy provision for liquidated 
damages for delay in completion.—Trauts Realty 
Corp. v. Casualty Co. of America, N. Y., 166 N. 
Y. S. 807. , 


33. Loss of Earnings.—Minor suing for 
personal injury might recover for future loss of 
earnings, in determining amount of which jury 
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might consider what he had earned after acci- 
dent and before his disability became perma- 
nent.—McGinley v. Philadelphia & R. Ry. Co., 
Pa., 101 Atl. 825. 


34, Profits.—Building contractor who, after 
part performance, is prevented from completion, 
or is justified in abandonment of work by rea- 
son of owner’s breach, may recover value of 
labor and materials furnished, expenses incident 
to work done, and profits if permitted to com- 
plete work.—Berry v. Huntington Masonic Tem- 
ple Ass’n, W. Va, 93 S. E. 355. 





35. Death—Employers’ Liability Act.—To sup- 
port an action for wrongful death of son for 
benefit of parents under federal Employer’s 
Liability Act, it is ummecessary that parents 
were “dependent.”—Berg v. Atlantic Coast Line 
R. Co., S. C., 93 S. EB. 390. 


36. Deeds—Condition Subsequent. —Plaintiff’s 
claiming a forfeiture for breach of condition 
subsequent in conveyance of land to municipal- 
ity must clearly establish breach, as courts of 
law lean against forfeitures, and as courts of 
equity. will enforce them only in a clear case.— 
Stanton v, City of Pittsburgh, Pa., 101 Atl. 822. 


37. Description—Where parties did not go 
on land and make physical survey, mere state- 
meni by grantor that land extended to certain 
point will not affect description in deed.—Potter 
v. Bonner, N. C., 93 S. E. 370. 





38. Diveree— Constructive Service. — Where 
defendant without justification and with no in- 
tention that his wife should follow him, went 
to another state for sole purpose of securing 
divorce, divorce decree secured by constructive 
service was invalid, and would not bar action 
of divorce by wife.—Rontey v. Rontey, N. Y., 166 
N. ¥. S. 818. 

39. Separate Maintenance.—Where Supreme 
Court in diverce suit between parties adjudged 
that both were to blame, wife must fail in suit 
for separate maintenance as far as it is based 
on matters occurring prior to commencement of 
divorce suit.—Matlock v. Matlock, Ore., 167 Pac. 
311. 

40. Diseovery—Right to.—Discovery in equity 
to support action at law or auxiliary to suit 
ean be resorted to only where discovery is ab- 
solutely necessary to establishment of plaintiff's 
rights, and information cannot be otherwise ob- 
tained.—Becker v. Frederick W. Lipps Co., Md., 
101 Atl. 783. 

41. - Ejectment—Evidence.—In ejectment for 
land conveyed to city for certain uses on 
ground of breach of condition subsequent, where 
it did not appear that city had ever authorized 
appropriation to other use in method prescribed 
by Act March 7, 1901 (P. L. 20), verdict was 
properly directed for it.—Stanton v. City of 
Pittsburgh, Pa., 101 Atl. 822. 


42. Eleetrieity—Pari Delicto.—Where railway 
company, maintaining telephone wire, knew 
superincumbent heavily charged wire of light 
company had sagged on telephone wire, railway 
company and light company were in pari delicto 
as to killing of third person's horse by coming 
in contact with electricity from telephone wire. 
—Hudson Valley Ry. Co. v. Mechanicville Elec- 
tric Light & Gas Co., N. Y., 166 N. Y. S. 816. 








43. Eminent Domain—Damages.—The jury, in 
ascertaining the measure of damages for land 
condemned may consider not only property's 
present use and condition, but that to which it 
was adapted at the time of the taking.--Stone 
v. Delaware, L. & W. R. Co., Pa., 101 Atl. $13, 


44. Equity — Multifariousness. — Bill seeking 
cancellation of decree in so far as it clouded 
complainants’ title to land was not multifarious 
in so far as it related to complainants’ interest in 
the lands and the adjudication of the right or 
interest therein of complainant in the suit re- 
sulting in the decree sought to be set aside.— 
Gill v. More, Ala., 76 So. 453. 

45. Remedy at Law.—Where plaintiff's 
right of action is not dependent upon or based 
upon some equitable matter, such as fraud, mis- 
take, accident, trust, accounting, or the like, 
and the legal remedy would be complete, ade- 
quate, and certain, courts of equity have no 
concurrent jurisdiction, and will not interpose. 
—Becker v. Frederick W. Lipps Co., Md., 101 
Atl. 783. 

46. Waiver.—Disqualifying interest of com- 
missioner to whom case was referred is waived 
by party who with full knowledge makes no 
objection to his appointment or to procedure be- 
fore him.—Teter v. Moore, W. Va., 93 S. E, 342. 


47. Estoppel—After-Acquired Title.—Wherea 
wife conveyed land in which she only had an 
estate by the entirety, and her husband after- 
wards devised her all of his rights, her former 
conveyance carried the after-acquired title.— 
Demerse v. Mitchell, Mich., 164 N. W. 97. 

48. Executors and Administrators—Final Ac- 
count.—Where petition for settling final account 
of administrator and for decree of distribution 
alleged and court found that all claims had been 
paid, court’s adjudication of fact of payment of 
all claims, if wrong, was merely erroneous, and 








subject to correction on appeal, but. not by mo- - 


tion to vacate order by unpaid claimant's 
assignee.—Benning v. Superior Court of Califor- 
nia in and for Sacramento County, Cal., 167 Pac. 
291. 

49. Fraud—Agency.—Purchasers of property 
through real estate agency, who made inde- 
pendent investigation as to incumbrances, ob- 
tained full abstract of title and purchased with 
their eyes open to sell to some one else at a 
profit could not recover from vendor as for 
fraud of agency.—Columbia Sav. Bank & Trust 
Co. v. True, S. C., 93 S, E. 389. 

50. Frauds, Statute of—Performance Within 
Year.—Agreement by joint owners of notes that 
they should become the property of the sur- 


vivor upon the death of the other held not 
within the statute of frauds, because perform- 


ance within a year was possible—Green v. 
Whaley, Mo., 197 S. W. 355. 


51. Fraudulent Conveyances— Marriage as 
consideration.—Marriage is a most valuable 
consideration, and conveyance made pursuant to 
an antenuptial settlement, consideration of 
which was marriage, cannot be set aside as 
fraudulent as to creditors on ground of want 
of consideration.—Robertson v, Schlotzhauer, U. 
S.C. C. A., 243 Fed. 32. 

52. Gifte—Agreement between Owners. — An 
agreement between joint owners of notes that, 
upon the death of either, the notes should be 
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the property of the survivor, was not a gift, 
either inter vivos or causa mortis.—Green v. 
Whaley, Mo., 197 S. W. 365. 


53. Highways—Obstruction.—Telephone poles, 
set against fence along west side of highway, 
in themselves did not constitute unwarranted 
obstruction thereof.—Unglaub v. Farmers’ Mut. 
Telephone Co., S. D., 164 N. W. 104. 


54. Husband and Wife—Agency.—If husband 
of woman who owned building in course of con- 
struction was her general agent, having super- 
vision, and ordered contractor to finish floors 
to substitute shellac for paste filler called for 
by contract, and contractor did so, wife was 
bound.—Bryan v. Hunnicutt, Ala., 76 So. 471. 


55. Alienation of Affections.—That defend- 
ant’s conduct in alienating affections of plain- 
tiff’'s husband is also wrong to defendant’s hus- 
band is no reason for making exception in such 
case to common-law rule that husband is liable 
for his wife’s torts.—Claxton v. Pool, Mo., 197 
Ss. W. 349, 

56, Estoppel.—A wife, to whom her husband 
conveyed property pursuant to ante-nuptial 
agreement, held not estopped from asserting her 
rights, though her husband controlled property 
and treated it as an asset from date of mar- 
riage down to the date of éonveyance, less than 
a month before filing of petition in bankruptcy 
against him.—Robertson v. Schlotzhauer, U. S. 
Cc. C. A., 243 Fed. 324. 

57. Evidence.—Judgment roll in husband’s 
divorce suit against wife for cruelty, resulting 
in decree of divorce, was inadmissible in wife’s 
action against her husband’s brothers and sister 
for alienation of his affections.—Wolf v. Wolf, 
S. D., 164 N, W. 106. 


58. Failure to Support.—That wife had her 
husband arrested and when they were before 
magistrate had asked to be afforded police pro- 
testion, would not justify total failure to make 
provision for support barring wife’s suit for ali- 
mony.—Hubbard v. Hubbard, Md., 101 Atl. 772. 














59. Insurance—Beneficiary.—One competent to 
contract may in good faith procure insurance 
upon his own life designating whom he chooses 
as beneficiary, though not related by blood or 
marriage.—Burdette v. Columbus Mut. Life Ins. 
Co., W. Va., 93 S. E, 366. 


60.——-Injunction.—Seller who retained title 
until payment of full consideration is not, where 
no agreement to insure for his benefit was 
shown, entitled, the property having been de- 
stroyed by fire, to enjoin payment of insurance 
money to one in, whose name purchaser insured 
property.—Phifer & Gossett v. Belue, S. C., 93 S. 
E. 388, 


61. Material Misrepresentation.—Where in- 
sured, applying for life insurance, application 
forming part of policy, falsely answered he had 
not been treated for alcoholism, the false an- 
Swer, material to the risk, voided the policy.— 
Doherty v. Mutual Life Ins. Co. of New York, 
N. Y., 166 N. Y. S. 838. 

62.——-Payment of Premium.—Actual payment 
in advance of first premium on life policy is 
not necessary to validity of contract, unless pay- 
ment is by express terms of policy or necessary 
implication made condition precedent to liability. 








—Metropolitan Life Ins. Co. v. Thompson, Ga., 


93 S. B. 299. 

63. Surety Company.—Surety company issu- 
ing fidelity bond, based on false representations 
of insured’s president as to favorable audit of 
its treasurer’s accounts, held not liable on the 
bond for treasurer’s shortage.—Mutual Loan & 
Saving Ass'n of Chambersburg v. National 
Surety Co., Pa., 101 Atl, 830. 


64. Unconditional Title. — Where premises 
were sold, title to be transferred on making of 
payments and contemporaneous mortgage to 
vendor to secure balance of consideration, rights 
of parties, as to insurance money accruing from 
destruction of building, were same as they 
would have been if fire had occurred after con- 
veyance, buyer being in possession and having 
performed all obligations under contract to date. 
—Baker v. Rushford, Vt., 101 Atl, 769. 


65. Imtoxicating Liquers—Evidence.—On trial 
for maintaining liquor nuisance, evidence as to 
reception of intoxicating liquors at residence of 
one of defendants and discovery of whisky on his 
person was admissible.—Cameron vy. State, Okla., 
167 Pac, 339. 


66. Landlord and 'Tenant—General Control.— 
Where property of plaintiff, a lower tenant, 
was damaged by. water escaping from special 
plumbing apparatus installed by a dentist in an 
upper office, held, that landlord, which had con- 
trol of building, and furnished tenants with wa- 
ter and consented to dentist's installing such 
apparatus, was liable-—Rucker & Sheely Co. v. 
Willey, N. C., 93 S. E, 379. 


67. Instructions.—In action for rent, where- 
in defendant failed to prove alleged contem- 
poraneous agreement to repair and that there 
was sufficient water supply, exclusion of evi- 
dence as to consequences of breach of alleged 
oer eement was eer ees v. Carson, Pa., 101 
Atl. 811. 


68. i iliietininieaiiaael Damage.—Where one 
charged with the theft of ice cream while in 
charge of a church festival would be humiliated 
and isolated from her associates and acquaint- 
ances, she wis entitled to recover special dam- 
ages.—Jones vy. Brinkley, N. C., 93 S. E, 372. 


69. Mandamus—Elections.—Taxpayers of city 
were “beneficially interested,” within Code Civ. 
Proc. § 1086, in proceeding for mandamus to 
compel board of trustees of city to canvass re- 
turns of election to determine whether city 
should be consolidated with Los Angeles.—Taft 
v. Hass, Cal., 167 Pac. 306. 

70. Remedy at Law.—A party considering 
himself aggrieved by final judgment of district 
court has his plain, speedy, and adequate rem- 
edy at law by appeal to Supreme Court, and the 
writ of mandate is not available.—Saint 
sect Monastery v, Steele, Idaho, 167 Pac. 














71. Master and Servant—Contributory Negli- 
gence.—-There can be no recovery for death of 
employe due to injuries received while walking 
on pile of lumber which it was his duty to stack, 
where he stacked it negligently and walked on 
it knowing its condition and attendant dangers. 
—Munson §. S. Line v. Harrison, Ala., 76 So. 446. 

72. Fellow Servant.—If servant dropped 
pliers in taking them out of his pocket, and 
plaintiff who in obedience to foreman was en- 
gaged in steadying cable used in hoisting ma- 
terials was struck by pliers, negligence was that 
of fellow servant, and plaintiff could not re- 
cover.—Brown vy. J. S. Schofield’s Sons Co., N, C., 
93 S, E. 381. 

73. Workmen’s Compensation Act.—That 
claimant for compensation under Workmen's 
Compensation Act chose his own time to go out 
to and return from work, and was not directed 
by his claimed employer where to go or to 
whom to sell, had some probative force, but was 
not conclusive of relation between them.— 
ae * Industrial Acc. Commission, Cal., 167 
Pac. 2 


74. Mimes and Mimerals—Dower.—Where a 
conveyance of land in which a wife joined re- 
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served to grantors and their heirs all minerals 
beneath the surface, it must be presumed that 
the wife signed merely to release her dower and 
that no new estate by the entireties was created 
- tee eceadiimanid v. Mitchell, Mich., 164 


75. Monepelies—Public Gin.—When private 
person undertakes ginning of cotton for public, 
gin is dedicated to public use, and becomes 
clothed with public interest, affecting com- 
munity at large and subject to governmental 
regulation. (Per Gardner, Somerville, and 
Thomas, JJ.)—Tallassee Oil & Fertilizer Co. v. 
H. S. & J. L. Holloway, Aia., 76 So. 434. 


76. Mortgage—Assumption of Debt.—Where 
mortgage debt is assumed by purchaser, mort- 
gagee’s action may be maintained against mort- 
gagor, against purchaser, or against both joint- 
ly.—People’s Savings Bank of Tallassee v. Jor- 
dan, Ala., 76 So. 442. 


77.——Good Faith.—Purchaser of land from 
mortgagor held not purchaser in good faith, for 
value, and without notice of first mortgage; sec- 
ond mortgage on record referring thereto.— 
Fruth v. Bolt, S. D., 164 N. W. 105. 


78. Municipal Corporations—Due Care.—De- 
gree of care exacted from pedestrian and from 
driver of motor vehicle is same, being ordinary 
care, but driver is charged with greater amount 
of care than pedestrian that he may be bound 
to same standard of ordinary care.—Weihe v. 
Rathjen Mercantile Co., Cal., 167 Pac. 287. 


79. Taxation.—The revenues of a city raised 
by taxation, though levied for specific public 
purposes, may be applied by the Legislature to 
other municipal uses subject to constitutional 
ae of Reno v. Stoddard, Nev., 167 
Pac. 317. 


80. Nuisance — Injunction. — Erection and 
maintenance of public service garage would be 
enjoined where it could create noises and odors, 
interfere with church services, be dangerous to 
school children and reduce values of the sur- 
rounding church and residential property.— 
Prendergast v. Walls, Pa., 101 Atl. 826. 


81. Partnership—Joint Ownership. — Agree- 
ment between partners that notes, owned by 
them jointly should be the sole property of the 
survivor held not to create a partnership; no 
sharing of losses or profits being intended, and 
the enterprise not being intended to be a busi- 





ness enterprise.—Green v. Whaley, Mo., 197 S. 
W. 355. 
82. Perpetuities—Devise.—Devise of remain- 


der to testator’s great-grandchildren, -after life 
estates to children and grandchildren, held to 
offend the rule against perpetuities.—Geissler v. 
Reading Trust Co., Pa, 101 Atl. 797. 

$3. Peisons—Registration of Business.—Har- 
rison Drug Act, § la, does not provide that one 
intending to deal in drugs shall register at his 
place of business, but that he shall register at 
place where business is to be carried on.—Wal- 
lace v. United States, U. S. C. C. A., 243 Fed. 300. 

84. Railroadsa—-Setting out Fire—Pub. St. 
1901, c. 159, § 29, making railroad liable for 
damages to person or property from fires set by 
locomotives, has no application to case of fire- 
man, employed by municipality to extinguish 
fires, and injured in attempting to extinguish fire 
set by locomotive.—Clark v. Boston & M. R. R., 
N. H., 101 Atl, 795. 

85.——-Signals.—The object of signals is to 
give notice that a train is about to occupy the 
track, and a failure to give signals is immaterial 
where one in daylight walks into a train after 
engine has passed.—Zenzil v. Delaware, L. & W. 
R. Co., Pa., 101 Atl. 809, 

86. Sales—Conditional Sale—Plumbing ma- 
terials and heating ncn gees attached to houses 
and removable without substantial injury are 
“personal property” within St. 1912, c. 271, § 1, 
requiring contracts for conditional sale of such 
property attached to realty to be recorded.— 
Nickel v. Scholl, Mass., 117 N. E. 34. 

87.——Confusion of Goods.—A firm, which re- 
ceived hides under a trust receipt requiring 





separate, held bound to keep same so separated 
that party who delivered them could retake pos- 
session with reasonable effort, and it was not 
sufficient that one individual might have pointed 
out the goods.—People’s Nat. nk v. Mulhol- 
land, Mass., 117 N. E. 46. 


88. Tender.—Contract for sale of cards to 
be delivered as ordered, and all to be ordered 
by December 15th, held not to require tender on 
or before December 15th, without orders from 
buyer.—Kawin & Co. v. American Colortype Co., 
U. S.C. C, A., 243 Fed. 317. 

89. Specific Performance—Contract.—A con- 
tract to dispose of real or personal property by 
will in a particular way may be specifically en- 
++ paaaat re McGinley’s Estate, Pa., 101 Atl. 


90. Statute of Frauds—Joint™’ Owners.—An 
agreement between joint owners of notes that 
they should become the property of the survivor 
upon the death of the other was not within the 
statute of frauds, as it concerned personal prop- 
erty alone.—Green v. Whaley, Mo., 197 S. W. 355. 

91. Telegraphs and Telephones—Public High- 
way.—Right to use public highway for tele- 
phone poles, created by Civ. Code, § 563, does 
not relieve telephone company from liability for 
injuries to persons caused by negligence or im- 
proper construction or maintenance of line.— 
Unglaub v. Farmers’ Mut. Telephone Co., S. D., 
104 N. W. 104. 


92. Truasts—Expense of Administration.—As 
between life tenants and remainderman guilty 
of no wrong against a productive trust, expenses 
of administration are generally paid out of in- 
come, while extraordinary and unusual ex- 
penses, including costs of litigation, are charge- 
able against capital—Cogswell v. Weston, Mass., 
117 N. E. 37. 

93. Wendor and Purchaser—Marketable Title. 
—Charge on account of executors of owner of 
half of lot with receipt of cash from other 
owner, who had built on whole lot warranted 
finding of conveyance to such other owner, and 
those claiming under him might convey market- 
able title—Wills v. Fisher, Pa., 101 Atl. 818. 


94. Wills —Construction.— Under devise of 
residue to children and on death of any intestate 
and without living issue his share over to other 
devisees, share of son so dying vested in sur- 
viving children to exclusion of children of 
daughter dying intestate before son.—Bradford 
v. Mackenzie, Md., 101 Atl. 774. 

95.——Construction.—Gift of residue to tes- 
tator’s two sisters and three brothers construed 
as a gift to individuals, and not to a class, so 
that issue of a brother who had predeceased 
testator were entitled to their parent’s share.— 
In re Crozer’s Estate, Pa., 101 Atl. 801. 

96. Destruction.—When testator made a 
will which could not be found at his death, 
ordinarily presumption arises that he himself 
destroyed it for purpose of revoking it.—In re 
Frandsen’s Will, Utah, 167 Pac. 362. 

97. Evidence.—In determining right to an 
issue devisavit vel non, the test is whether, 
after a review of whole testimony trial judge 
would sustain a verdict against will as accord- 
ing with manifest weight of evidence.—In re 
MecGinley’s Estate, Pa., 101 Atl. 807. 


98. Vested Interest—Under will giving 
daughter right to take certain described land 
at a certain price, her acceptance of the devise 
and her offer to pay fixed price vested the land 
in her.—Watson v. Riley, Neb., 164 N. W. 81. 


99. Vesting of Legacy.—Where a legacy is 
given to a person, to be paid at future time, it 
vests immediately; but, when it is not given 
until a certain future time, it does not vest 
until that time.—Geissler v. Reading Trust Co., 
Pa., 101 Atl. 797. 


100. Witnesses—Cross-Examination. —In suit 
against defendant corporation on its note, where 
plaintiff to prove execution put upon stand de- 
fendant’s secretary and treasurer, defendant 
had right to cross-examine him, but his testi- 
mony given on such cross-examination was not 
binding on the jury.—Shawhan v, Shawhan Dis- 

















same and manufactured products to be kept « tillery Co., Mo., 197 S, W. 371. 
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